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FRESH XEANMENDED STATEMENT OF DEFENCE

Defendants

1. The Defendants Medcan Health Management Inc., Andrew Carragher, Shaun C.
Francis, Edwin F. Hawken, Urban Joseph, Beau Laskey, Thomas P. Reeves, Owen Rogers,
and Craig Shepherd (collectively, the “Defendants” or “Medcan”) admit the allegations
contained in paragraphs 2, 5, 6 and 18 of the Fresh as Amended Statement of Claim (the
“Claim”).

2. Except as expressly admitted in this Fresh as Amended Statement of Defence,
the Defendants deny all other allegations made in the Claim. The Defendants specifically deny
that the Plaintiffs or other class members are entitled to any relief sought in the Claim.

The Parties

3. The defendant Medcan Health Management Inc. is a corporation under the laws
of Ontario in the business of providing medical, therapeutic, and health enhancement services,
both through employer benefit programs and directly to individual customers.

4, The defendants Andrew Carragher, Shaun C. Francis, Edwin F. Hawken, Urban
Joseph, Beau Laskey, Thomas P. Reeves, Owen Rogers, and Craig Shepherd (collectively, the
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“Individual Defendants”) were individuals serving as directors of Medcan at the time of the
issuance of the Claim.

5. The plaintiff [l is an individual resident in Ontario and was an
employee of Medcan from October 2011 to May 2016.

6. The plaintiff [l s an individual resident in Ontario and was an employee
of Medcan from June 2008 to May 2019.

7. The plaintiff || is an individual resident of Ontario and was an
employee of Medcan from December 2009 to October 2019.

Overview of Medcan’s Position

8. At issue in this proceeding are Medcan’s practices with respect to vacation and
public holiday pay for certain employees who received commissions and bonuses as part of
their overall remuneration (the “Class”).

9. The Plaintiffs, who were commissioned salespeople with Medcan, allege that the
company's practice of paying vacation and public holiday pay on base salary but not on
commissions and bonuses amounted to a violation of the Employment Standards Act, 2000, SO
2000, c. 41 (the “ESA” or the “Act”). For clarity, the Plaintiffs do not allege that that Medcan
failed to pay any vacation and public holiday pay. Rather, the Plaintiffs assert that they are
entitled to vacation and public holiday pay with respect to their variable compensation (i.e.,
commissions and bonus) in addition to that already paid on their base salaries.

10. In late 2019, Medcan identified an issue with its payroll software such that it had
not paid vacation pay and public holiday pay on variable compensation to certain employees
during certain periods of time. Medcan investigated the issue and then promptly informed
affected employees of this issue and made a business decision to compensate its employees
for vacation and public holiday pay on their variable compensation for the years 2018 and 2019.

11. The Plaintiffs now claim amounts allegedly unpaid back to 2005. Medcan denies
that there are any amounts owing prior to 2018 as these claims are statute barred. A claim
cannot be commenced more than two years after it was discovered or reasonably ought to have
been discovered. All of the Plaintiffs and the members of the Class had the information
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necessary to discover and commence claims with respect to vacation and public holiday pay at
the time of these entitlements were allegedly unpaid.

12. In addition to being statute barred, the Plaintiffs _and many
members of the Class signed releases in favour of Medcan upon their employment ending that
release the very claims contained in the Claim. These releases bar these individuals from
advancing their claims.

13. Lastly, not all employees were impacted by the payroll issue and/or were only
impacted for certain periods of time.

Background

14. Pursuant to s. 35.2 of the ESA, vacation pay is calculated as a percentage of the
“‘wages” that are paid to employees during the year of work for which vacation is granted. For
most of the class period, the ESA required an employer to pay eligible employees vacation pay
equal to at least 4 percent of the wages, excluding vacation pay, that the employee earned
during the period for which the vacation is given. Following amendments to the ESA in 2018, an
employer is now required to pay eligible employees vacation pay equal to at least:

(a) 4 per cent of the wages, excluding vacation pay, that the employee
earned during the period for which the vacation is given, if the employee’s
period of employment is less than five years; or

(b) 6 per cent of the wages, excluding vacation pay, that the employee
earned during the period for which the vacation is given, if the employee’s
period of employment is five years or more.

15. Pursuant to s. 24(1) of the ESA, public holiday pay is based on 1/20th of the
“regular wages” and vacation pay payable to an employee within the four-week period
preceding the week of the public holiday.

16. “Regular wages” are defined by the ESA to mean wages other than overtime
pay, public holiday pay, premium pay, vacation pay, domestic or sexual violence leave pay,
termination pay, severance pay and termination of assignment pay and certain entitements
under a provision of an employee’s contract of employment.
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Medcan’s Payment of Vacation and Public Holiday Pay

17. In or about December 2019, Medcan discovered that, due to issues with its
payroll software, vacation and public holiday pay had not been included on the bonuses and
commissions earned by certain of its employees for certain periods of time.

18. Upon learning of this issue, Medcan promptly investigated. It determined it would
pay affected employees for vacation and public holiday pay on their bonuses and commissions
as set out below.

19. On December 27, 2019, Medcan sent an email to affected employees notifying
them of, and apologizing for, the error.

20. Beginning in January 2020, Medcan paid impacted employees vacation and
public holiday pay calculated with reference to their bonuses and commissions for 2018 and
2019. In making the retroactive payments, Medcan did not determine whether any impacted
employee had signed a full and final release. Rather, the Company simply paid out impacted
employees, regardless of whether they had signed a release.

21. Medcan processed these retroactive payments in segments. The Company sent
payment first to current employees, followed by former employees. Former employees received
the second tranche of payments because in many cases Medcan needed to track down their
contact information.

22, The majority of impacted employees génerally received two separate cheques
and two separate letters: one reflecting the public holiday pay amounts; the other reflecting the
vacation pay amounts.

23. A small group of 20 inactive and former employees (including ||| | NGTTGN
-received their first cheque for public holiday pay amounts in 2020, but inadvertently
did not receive their second cheque for vacation pay amounts until March 2021. This was the
result of an administrative processing error.

24, The group of 20 employees described above was entirely composed of inactive
or former employees who had earned commissions — largely employees who had worked on

Medcan's corporate sales team. Coincidentally, both |G- formery

worked on the corporate sales team and thus fell into this group.
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25. The 20 employees who had not received their second cheque in February 2021
comprised a very small fraction of the total employees compensated by Medcan. Once Medcan
identified the employees who had not received their second cheques, Medcan promptly paid the
outstanding amounts.

26. In March 2021, Medcan wrote to || 21 the eighteen other

employees who were owed amounts to notify them of the oversight and provide them with the
outstanding vacation pay cheques.

Medcan’s Defence to the Class Members’ Claims
No Further Amounts are Owing for Vacation or Public Holiday Pay

27. Medcan denies that any further payment is owing to the class members. Medcan
has fully satisfied its statutory and contractual obligations in respect of public holiday and
vacation pay on variable compensation, and its defence to any further claim is set out below.

The Claims are Barred by Statute

28. Medcan pleads that the claims of the class members are statute-barred, either in
whole or in part.

29. The Plaintiffs seek, at paragraph 12 of the Claim, to have the class period run
from the earliest of:

(a) the start date of employment of the longest serving current Variable
Compensation Employee (as defined by the Claim); or

(b) the start date of any Variable Compensation Employee who was
terminated or resigned within the last two years since the Claim was

issued;

until the date when the notice of class action is sent out to class members with opt-out forms
despite the fact the Class approved by the Court does not go back earlier than 2005.

30. Medcan pleads that this “proposed” class period is not the class period ordered
by the Court, which only goes back to 2005 and in addition the “proposed” class period includes
employees whose alleged claims are statute-barred.
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31. Medcan pleads and relies on the Limitations Act, 2002, S.0. 2002, c. 24, Sched.
B. (the “Limitations Act’).

32. Medcan pleads that members of the Class are barred by s. 4 of the Limitations
Act from commencing a claim after the second anniversary on the day on which the claim was
discovered.

33. The Class members knew or ought to have known of their alleged injury, loss or

damage with respect to unpaid vacation or public holiday pay on the date such injury, loss or
damage occurred. The Class members received paystubs throughout their employment with
Medcan, were aware that they received salary continuation during their vacations, did not
receive any other vacation pay throughout the year or at year end, and were aware of their
entitlement to vacation and public holiday pay. The Class members had the information
necessary to discover their claims and were capable of commencing a proceeding within the
statutory limitations period.

34. Medcan pleads and relies on the presumption, pursuant to s. 5(2) of the
Limitations Act, that the Class members knew of their claim on the day the act or omission on
which the injury, loss or damage took place, unless the contrary is proved.

Many Claims are Barred by Release Agreements

35. In the further alternative, many members of the class signed release agreements
in favour of Medcan upon their termination of employment. Medcan pleads that the release
agreements signed by members of the class are enforceable and bar them from advancing any
claim against it.

Not All Employees Impacted

36. In the further alternative, not all employees were impacted by the payroll issue
and/or were only impacted for certain pericds of time.
No Further Amounts Owing

37. Medcan denies that it owes any outstanding public holiday or vacation pay to the
class members.
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38. Medcan further denies that it intentionally breached any applicable requirements
of the ESA or the terms of any contracts of employment in its dealings with the class members.

No Entitlement to Damages

39. In the further alternative, if Medcan has breached the ESA (which is strictly
denied), the class members are not entitled to damages as a result of that breach.

40. The Representative Plaintiffs have abandoned any claim for punitive damages.

41. Medcan further denies that it has been unjustly enriched by underpayment or
non-payment of vacation or public holiday pay to the class and pleads that the Plaintiffs are not
entitled to pursue this claim in accordance with the terms of the Certification Order.

Medcan’s Defence to the Plaintiffs’ Claims

42. During their employment with Medcan, ||| G

served in sales roles, selling the company's medical services and memberships to corporate
and individual clients.

43. B /25 hired by Medcan as a Client Service Specialist in October 2011.
At the time she ceased to be employed by Medcan in May 2016, |l served as a
Corporate Sales Executive.

44, I /s hired by Medcan as an Inside Sales Agent in June 2008. At the
time of his termination on May 6, 2019, [ lllhe!d the position of Director, Sales and
Partnerships.

45, I /25 hired by Medcan as an Inside Sales Agent in December 20089.
At the time of the resignation of her termination in October 22, 2018, [l re\d the
position of Corporate Account Manager.

46. During their employment with Medcan, ||| NNENGE

B <=ch earned a base salary and had the opportunity to earn discretionary
commission.

No Further Amounts are Owing for Vacation or Public Holiday Pay
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47. Medcan denies that any further payment is owing to the Plaintiffs and states that
for the reasons set out herein, it has fully satisfied its statutory and contractual obligations in
respect of public holiday pay and vacation pay.

The Plaintiffs’ Claims are Statute-Barred

48. Medcan pleads that || NG - < barred by s. 4 of

the Limitations Act from commencing a claim after the second anniversary on the day on which
the claim was discovered.

49. This class action was commenced on April 8, 2020.

50. _ knew or ought to have known of their

alleged injury, loss or damage with respect to unpaid vacation or public holiday pay on the date
such injury, loss or damage occurred; they received paystubs throughout their employment with
Medcan, were aware that they received salary continuation during their vacations, were aware
they did not receive any other vacation pay throughout the year or at year end, and were aware
of their entittement to vacation and public holiday pay. The Plaintiffs had the information
necessary to discover their claims and were capable of commencing a proceeding within the
statutory limitations period.

51. Medcan pleads and relies on the presumption, pursuant to s. 5(2) of the
Limitations Act, that the Plaintiff's knew of their claim on the day the act or omission on which
the injury, loss or damage took place, unless the contrary is proved. Medcan states that neither
of the Plaintiffs can prove that they were not aware of their claims on the date any omissions
occurred.

I C/2ims are Barred by Release Agreements
52. In the further alternative, _are barred from advancing

their claims by the release agreements in favor of Medcan which they signed upon the
termination of their employment.

53. B /25 terminated from Medcan on May 6, 2019 and, after receiving
independent legal advice, signed a severance agreement on May 31, 2019. As part of his
severance agreement, [l signed a fulsome release in favor of Medcan.
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54. Similarly, [ uron her departure from Medcan, signed a fulsome release
in favour of Medcan on May 25, 2016.

55. Medcan pleads that the release agreements signed by [ EGTGTGTGTGTNGNGEGE

are enforceable and bar them from advancing this claim against it.

No claim against the Individual Defendants

56. The Individual Defendants deny they are liable to class members for any wages
or vacation pay which accrued while they have been directors of Medcan.

57. The Individual Defendants plead and rely on s. 81(7) of the ESA which limits
directors’ liability to employees for wages and/or vacation pay.

58. The Individual Defendants plead and rely upon the Business Corporations Act,
RSO 1990, ¢ B. 16 (the “OBCA”"), specifically ss. 131(1) and (2) which limit directors’ liability to
employees for wages and/or vacation pay. The Individual Defendants plead that they cannot be
held liable for any such amounts unless or until an execution against Medcan is returned
unsatisfied or Medcan has gone into liquidation, been ordered to be wound up, or made an
assignment in bankruptcy.

59. The Plaintiffs’ claim does not arise from a situation in which there was an
execution against Medcan which has been returned unsatisfied or in which Medcan has gone
into liquidation, been ordered to be wound up, or made an assignment in bankruptcy.
Accordingly, the Plaintiffs’ claim against the Individual Defendants does not fit within either the
spirit or purpose of s. 131 of the OBCA.

60. The Defendants ask that this action be dismissed with costs.
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