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ENDORSEMENT ON THE DEFENDANTS’ PRE-TRIAL MOTION ON THE CONDUCT 

OF THE PROCEEDING 

Introduction 

[1] The defendants moved at the outset of the class proceeding trial, for an order that the 

plaintiffs may not pursue any class members’ claims which exceed the employment standards for 

holiday and vacation pay as provided by the Employment Standards Act, 2000, S.O. 2000, c. 41 

(the “ESA”). 
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[2] The plaintiffs submit that this motion should be dismissed. They submit that the defendants 

are attempting to resile from their admissions, that s. 12 of the Class Proceedings Act, 1992, S.O. 

1992, C.6 (“the CPA”) should not be applied and that the defendants’ motion will lead to 

inefficiencies and deprive the class members access to justice.  

[3] The plaintiffs submit that their claim as pleaded and the common issues as certified, 

contemplate relief in accordance with their employment contracts and the ESA. This relief includes 

the statutory employment standards for vacation pay and holiday pay, or for any additional benefits 

provided in those contracts, as protected by the ESA.   

[4] For the reasons that follow, I dismiss the motion. To summarize, this action is about the 

defendants’ alleged failure to pay vacation pay and statutory holiday pay to class members based 

on their wages, including their variable compensation. From the defendants’ statement of defence, 

it appears that they have conceded this error, at least in relation to some members of the class.  

[5] The members of the class are employees who had entitlements flowing from the ESA and 

from their employment contracts.   

[6] The common questions certified on this trial direct the court to consider the contractual 

terms as to public holiday and vacation pay and whether the defendants breached those terms.  The 

plaintiffs rely on the ESA and its statutory protections. Neither the pleadings, nor the common 

issues limit any class member’s claim in damages to what the defendants describe as “minimum” 

statutory amounts available for vacation pay or public holiday pay. 1  

[7] Whether or not the precise terms of any class member’s contract provide for vacation or 

holiday pay in amounts greater than the employment standard is an issue as to the quantum of 

damages owed to those employees who did not receive vacation and holiday pay calculated based 

on total compensation. Those calculations will take place at the individual issues trials, depending 

on the defendants’ expected limitation period and release defences. 

[8] This is consistent with the logic found in the pleadings, prior judicial analysis and the 

common questions that have been certified. I explain next the reasoning for these findings by way 

of each of those features. 

Procedural Background and the Common Questions Certified for this Trial 

[9] For reasons given in Curtis v. Medcan 2023 ONSC 7297, Perell, J. settled the common 

questions and ruled on the disputed proposed discovery plans. That decision summarizes the 

procedural history of the proceedings to that point as follows: 

 

 
1 The ESA does not use this language, rather it refers to the employment standard, and the ability of the parties to 

agree to a “greater benefit” than the employment standard: See s. 5(2) ESA. 



Page:  3 
 

[4] The Plaintiffs Nicole Curtis, Amr Galal, and Katrina Buhlman sue the 

corporate Defendant Medcan Health Management Inc., and eight co-Defendants, 

Andrew Carragher, Shaun C. Francis, Edwin F. Hawken, Urban Joseph, Beau 

Laskey, Thomas P. Reeves, Owen Rogers, and Craig Shepherd. The Defendants 

Carragher, Francis, Hawken, Joseph, Laskey, Reeves, Rogers, and Shepherd are 

Medcan’s directors.  

 

[5] In 2019, a Medcan employee who received a base salary plus commissions 

and bonuses told Medcan that it had not paid him the vacation pay and public 

holiday pay that Medcan was required to pay under the Employment Standards 

Act, 2000. 

 

[6] Medcan investigated. It learned that for over fifteen years, it had been 

calculating vacation pay and public holiday pay based only on the base salary. 

In 2020, to remedy its error, Medcan paid its current and former employees the 

unpaid vacation pay and public holiday pay – for the years 2018 and 2019. 

Relying on the two-year limitation period of the Limitations Act, 2002, Medcan 

did not pay for the employment periods before 2018.  

 

[7] In 2020, Ms. Curtis, Mr. Galal, and Ms. Buhlman, who are former employees 

of Medcan, brought this class action against Medcan and its directors. The 

Plaintiffs alleged that they and the proposed Class Members – who are comprised 

of Medcan’s variable pay employees from April 2005 – are owed vacation pay 

and public holiday pay from April 2005. 

 

… 

 

[10] I pause to emphasize because it will become very important to the outcome 

of the motion and the cross-motion, that this class action is about: (a) unpaid 

vacation pay; and (b) unpaid public holiday pay for the period April 2003 to 

December 2017. Without conceding the point, the Plaintiffs are not pursuing 

claims for employment before April 2005 because these claims may be statute-

barred by the absolute limitation period of the Limitations Act, 2002. 

 

… 

 

[12] On September 25, 2020, the Defendants delivered their Statement of 

Defence. They plead that the Plaintiffs’ claims are statute-barred under the 

Limitations Act, 2002 and by full and final releases. 
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[13] The lawyers of record for the Defendants are Mathews, Dinsdale & Clark 

LLP and Hicks Morley Hamilton Stewart Storie LLP. 

 

[14]  On October 21, 2020, Ms. Curtis and Mr. Galal delivered their Reply. 

 

[15] The Plaintiffs moved to have their action certified as a class action. Ms. 

Curtis and Mr. Galal proposed to add Ms. Buhlman as a Plaintiff and they 

prepared a Fresh as Amended Statement of Claim, which treated as the operative 

Statement of Claim for the purposes of this certification motion.  

 

 [16] The Defendants resisted certification, and the Defendants brought a cross-

motion for summary judgment to have Ms. Curtis’ and Mr. Galal’s individual 

actions dismissed as statute-barred or because the individual Plaintiffs signed 

releases when they ended their employment with Medcan. 

 

[17] The evidentiary record for the certification motion and the summary 

judgment motion comprised approximately 650 pages and included affidavits 

from the three representative plaintiffs. It included affidavits from Andrew 

Rinzema, the former Chief Financial Officer of Medcan and the affidavit of 

Bronwen Evans, the Chief Growth and People Officer at Medcan. Ms. Evans 

was cross-examined. The evidentiary record included employment contracts, the 

employee handbook, payroll stubs, employee register reports, payroll records, 

correspondence about Medcan paying vacation pay and holiday pay. It included 

all the documents necessary to establish that Medcan had made mistakes about 

the payment of vacation pay and public holiday pay.   

 

[18] On June 25, 2021: (a) I dismissed the summary judgment motion because 

the matter of the running of limitation periods and the matter of releases are 

genuine issues requiring a trial; and (b) I dismissed the certification motion 

because I concluded that the Plaintiffs had not satisfied the preferable procedure 

criterion. I concluded that all of the other certification criterion had been satisfied 

although I did not certify all of the proposed common issues.  

 

[19]  At the certification motion, there was no discussion about or analysis of 

claims other than vacation pay and public holiday pay. There was no discussion 

of overtime pay and what is colloquially called “in lieu pay,” the statutory 

minimum pay for a dismissal. 

 

[20] The Plaintiffs appealed my decision to the Divisional Court, and on 

September 19, 2022, the Divisional Court certified the action. In the Divisional 
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Court, there was no argument, analysis, or discussion of claims other than with 

respect to vacation pay and public holiday pay. The Divisional Court certified 

the common issues set out in the chart in the next part of these Reasons for 

Decision. 

 

[21] The class is comprised of 1,772 persons who were employed by Medcan 

during the class period of approximately 17 years. 

 

[22] On March 22, 2023, the Plaintiffs served their respective affidavits of 

documents. 

 

[23] In March, the Defendants served unsworn affidavits of documents. To 

foreshadow, signed copies were served in September 2023. 

 

[24] On August 17, 2023, the Plaintiffs served the Fresh as Amended Statement 

of Claim. 

[25] On September 15, 2023, Medcan served its affidavit of documents. On 

September 18, 2023, the Plaintiffs served a draft Discovery Plan. 

 

[26] On September 15, 2023, Medcan served its affidavit of documents. On 

September 18, 2023, the Plaintiffs served a draft Discovery Plan. 

 

[27] Between September 18 and 20, 2023, the individual Defendants served their 

respective affidavits of documents. 

 

[28] Medcan’s affidavit of documents contains 73 documents that are relevant to 

the issues of vacation pay and public holiday pay. The 73 documents comprise 

some 1,000 pages of documentation to add to the hundreds of pages of 

documents that were produced at the certification motion. 

… 

 

[35] On October 17, 2023, the Defendants served a Fresh Statement of Defence. 

In the Statement of Defence, the Defendants formally admitted that: 

 

a. In late 2019, Medcan identified an issue with its payroll software such 

that it had not paid vacation pay and public holiday pay on variable 

compensation to certain employees during certain periods of time; 
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b. Medcan investigated this issue and determined it would pay affected 

employees for vacation and public holiday pay on bonuses and 

commissions for the years 2018 and 2019; 

 

c. Medcan advised those affected by email on December 27, 2019; 

 

d. Medcan made retroactive payments to affected employees for the 

years 2018 and 2019 beginning in January 2020; and 

 

e. Medcan admits that for at least a period of time, for at least some class 

members, it failed to pay vacation pay and public holiday pay on 

certain variable compensation. 

 

… 

 

[39]  On November 29, 2023, the Defendants delivered their Response to the 

Request to Admit. Among other things, the Defendants admitted: 

 

a. Medcan employed 411 employees on December 15, 2020; 

b. Medcan paid approximately 357 employees for vacation and public 

 holiday pay owed on commissions related to January 1 to December 

 31, 2018; 

c. Medcan paid approximately 341 employees for vacation and public 

 holiday pay owed on commissions related to January 1 to December 

 31, 2019; 

d. Medcan’s management was advised in June 2019 by an employee that 

 he had not received vacation or public holiday pay on his variable 

 compensation for the last few years; 

e. Medcan had a statutory duty (incorporated as an implied term in the 

 employment contracts of Class Members) to accurately record and 

 maintain a record of Class Members’ vacation pay and public holiday 

 pay to ensure that Class Members were appropriately compensated 

 for same; and 

f. Medcan had a duty to implement and maintain an effective and 

 reasonable system or procedure which ensured that duties in Common 

 Issue 2 were satisfied for all Class Members.  

Curtis v. Medcan 2023 ONSC 7297 at paras. 4-39. 
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[10] Perell, J. resolved the discovery plan motion and settled the common issues after hearing 

submissions from the parties. He adopted the common questions proposed by the defendants and 

included a chart in his reasons at para. 45, comparing the common issues certified by the Divisional 

Court with the defendants’ proposed common issues, which he ultimately approved:  

 

Common Issues 
Certified Common Issues Proposed Common Issues 

1. What are the terms (express or implied 

or otherwise) of the Class Members’ 

contracts of employment with the 

Defendants regarding: 
(a) Regular and overtime hours of work; 
(b) Recording of the hours worked by the 

class members; 
(c) Payment of hours worked by class 

members; and 
(d) Lieu time as purported compensation 
for overtime hours worked. 

1. What are the terms (express or implied 

or otherwise) of the Class Members’ 

contracts of employment with the 

Defendants regarding vacation pay and 

public holiday pay on variable 

compensation? 

2. Whether the Defendants breached any of 

the contractual terms and, if so, how. 

Without limiting generality of the 

foregoing, whether the Class Members are 

owed damages from the Defendants for: 

(a) Vacation pay; and 

(a) Public holiday pay. 

2. Whether the Defendants breached any of 

the contractual terms and, if so, how. 

Without limiting generality of the 

foregoing, whether the Class Members are 

owed damages from the Defendants for: 

(a) Vacation pay on variable compensation 

earned by them during the class period; and 

(b) Public holiday pay on variable 

compensation earned by them during the 

class period. 

3. Whether the Defendants have a duty (in 

contract or otherwise) to accurately record 

and maintain a record of all hours worked 

by Class Members to ensure that Class 

Members were appropriately compensated 

for same. 
(a) If such a duty exists, whether the 
Defendants breached that duty. 

3. Whether the Defendants have a duty (in 

contract or otherwise) to accurately record 

and maintain a record of Class Members’ 

vacation pay and public holiday pay to 

ensure that Class Members were 

appropriately compensated for same. 
(a) If such a duty exists, whether the 
Defendants breached that duty. 

4. Whether the Defendants have a duty (in 

contract or otherwise) to implement and 

maintain an effective and reasonable 

system or procedure which ensured that the 

duties in Common Issues 2 were satisfied 

for all Class Members. 

(a) If such a duty exists, whether the 

Defendants breached that duty. 

4. Whether the Defendants have a duty (in 

contract or otherwise) to implement and 

maintain an effective and reasonable 

system or procedure which ensured that the 

duties in Common Issues 2 were satisfied 

for all Class Members. 

(a) If such a duty exists, whether the 

Defendants breached that duty. 
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[11] In settling the discovery plan, Perell, J. observed that:  

Indeed, dare I say it, in my opinion, further documentary and oral discovery is unnecessary. 

The case is ready for a common issues trial or summary judgment motion, which appears to 

me just a formality to get the case to individual issues trials, where on -an individual basis - 

more oral and documentary discovery will be necessary. [Emphasis in original]. 

Perell, J. went on to find that this case would turn on the individual findings relative to the defences 

of limitation periods and releases, which if those defences fail, would mean that the entitlement of 

each individual class member would be determined on an individual basis: Curtis v. Medcan 2023 

ONSC 7296 at paras. 53 and 55. 

[12] The common issues certified by Perell, J. do not carve out or limit claims for vacation or 

holiday pay to the ESA employment standard. Common issue 1 requires the court to make findings 

as to the terms of the contracts “regarding vacation pay and public holiday pay on variable 

compensation”.  

[13] Common issue 2 requires the court to decide whether there was a breach of “any” of the 

contractual terms, and if so how, including but not limited to “whether the Class Members are 

owed damages from the Defendants for: Vacation pay on variable compensation earned by them 

during the class period; and Public holiday pay on variable compensation earned by them during 

the class period.” 

[14] These common issues require that I make findings on the relevant terms of the contracts 

and whether those terms were breached. They do not require the common issues trial court to 

calculate damages on an individual or contract by contract basis. That is for the individual trials. 

[15] The defendants submit that if the plaintiffs are allowed to pursue greater benefits under 

their contracts than the employment standard, the defendants will be prejudiced because they have 

not had discovery of this issue. I disagree. The contracts have been in play since the pleadings and 

the certification motion. The common issues do not limit damages to employment standards. If 

any such claims arise from the contracts, then the parties will have the benefit of further discovery 

prior to the individual issues trials: Curtis v. Medcan 2023 ONSC 7297 at para. 53. 

The Pleadings 

[16] The Fresh as Amended Statement of Claim (the “statement of claim”) pleads: 

 

The relevant portions of the Plaintiffs’ Fresh as Amended Statement of Claim 

with respect to the alleged contraventions of the ESA are:  

 

EMPLOYMENT STANDARDS ENTITLEMENTS 
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13. Under the Employment Standards Act, 2000 (“ESA”) employees must be 

paid additional public holiday pay above and beyond their regular pay as per 

sections 24-32 (“Public Holiday Pay”). For the vast majority of the class period, 

Public Holiday Pay was calculated per s. 24(1) of the ESA, for employees with 

variable compensation this pay is to be an average of what they earned over the 

preceding 20 days. 

 

14. Under the ESA employees must be paid additional vacation pay above and 

beyond their regular pay, as per s. 35.2 (“Vacation Pay”). This pay must be at 

least 4 per cent of the wages earned by the employee for those with less than five 

years seniority and 6 per cent for those with greater than five years seniority. 

 

15. All Vacation Pay that has previously accrued remains owing to an employee, 

as per s. 38 of the ESA. 

 

16. When an employee’s employment ends, “the employer shall pay any wages 

to which the employee is entitled,” as per s. 11(5) of the ESA. 

 

17. In the ESA, wages are defined to include variable compensation (including 

commission) income. 

 

18.   As per s. 5(1) of the ESA, no employee may opt out of a benefit of the ESA 

unless the employee receives a greater benefit. 

 

19. Under s. 15.1 of the ESA the Defendant was required to keep detailed records 

of the class members’ Vacation Pay, and the Plaintiffs were not provided any 

such records and are not aware whether such records exist. 

 

20. As per s. 40(1) and (2) of the ESA, the Vacation Pay that ought to have been 

paid has a trust over it and creates a lien upon the assets of the employer in the 

amount of the monies that ought to have been paid. 

 

COMPENSATION POLICY EXCLUDED VACATION AND PUBLIC 

HOLIDAY PAY ON VARIABLE COMPENSATION 

 

21. Ms. Curtis, Mr. Galal, Ms. Buhlman, and other Variable Compensation 

Employees working for the Defendant received Vacation and Public Holiday Pay 

solely on their base salary, if at all, and not on their total compensation, as 

required by the ESA. 
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22.  The pay stubs of Ms. Curtis and Mr. Galal reported no Vacation Pay at all. 

The paystubs of Ms. Buhlman report some Vacation Pay, but it is almost always 

calculated as a percentage of her base pay. 

 

23. The Defendant failed in its obligations to correctly calculate pay. It failed in 

its obligations to be transparent and inform employees about the calculation of 

their pay. 

 

24.  The compensation policies applicable to Ms. Curtis, Mr. Galal, Ms. 

Buhlman, and other variable compensation employees violated the ESA. They 

did not provide for Vacation and Statutory Holiday Pay correctly calculated 

based on their total wages, inclusive of variable compensation. Ms. Curtis, Mr. 

Galal, and Ms. Buhlman seek to be Representative Plaintiffs for all persons 

denied such compensation while working for the Defendant. 

 

[17] The statement of claim pleads that defendants breached those contracts by failing to 

calculate the class members’ entitlement to vacation pay and holiday pay without including their 

variable compensation in those calculations.  

[18] The plaintiffs plead and rely on the ESA requirements, including record keeping and the 

definition of wages that includes variable income. The plaintiffs’ statement of claim pleads that 

the ESA does not permit employees to opt out of the benefits protected by the ESA, unless they 

receive a greater benefit. This is a paraphrase of the statutory protections provided to employers 

under s. 5 of the ESA which reads: 

No contracting out 

5 (1) Subject to subsection (2), no employer or agent of an employer and no employee 

or agent of an employee shall contract out of or waive an employment standard and 

any such contracting out or waiver is void.  2000, c. 41, s. 5 (1). 

Greater contractual or statutory right 

(2) If one or more provisions in an employment contract or in another Act that 

directly relate to the same subject matter as an employment standard provide a greater 

benefit to an employee than the employment standard, the provision or provisions in 

the contract or Act apply and the employment standard does not apply.  2000, c. 41, 

s. 5 (2). 

 

[19] Although the plaintiffs refer only to s. 5(1) of the ESA, in the statement of claim, and on 

the motion acknowledged that they did not include s. 5(2), they submit, and I agree that they 

described the principle in s. 5(2), with the result that the “employment standard does not apply.” 
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[20] Read as a whole, the statement of claim does not limit the claim of the class members to 

only the employment standard. Further, the inclusion of greater benefits in an employment 

contract, beyond the employment standard is protected by operation of s. 5(2) of the ESA and can 

be fairly described as a statutory benefit or protection for such employees. 

The Divisional Court Decision to Certify the Action 

[21] As discussed in the reasons of Perell, J. on the discovery plan motion, the Divisional Court 

found that the action should be certified: See Curtis v. Medcan 2022 ONSC 5176 (Div. Ct.). 

[22] The Divisional Court set out the factual background to the proceeding and found that a 

class proceeding was the preferable procedure. In reciting the factual background, Nishikawa, J. 

described the claim: 

Factual Background 

The Unpaid Vacation and Public Holiday Pay 

[9]    Between April 7, 2018 and April 7, 2020, Medcan employed 743 people. 

At the time of the Decision, it had 411 employees. Many of Medcan’s employees 

earn variable compensation, often though not exclusively consisting of a base 

salary, plus commissions and bonuses. 

[10]  In June 2019, a Medcan employee who was receiving a base salary plus 

commissions and bonuses informed Medcan that it had failed to pay him the 

vacation and public holiday pay that Medcan was required to pay under the ESA. 

Medcan investigated and found that for over 15 years, it had been calculating 

vacation and public holiday pay on the base salary only, and not on employees’ 

variable compensation. 

[11]  In March 2020, Medcan sought to remedy this mistake and paid to its 

current and former employees the unpaid vacation and public holiday pay for the 

period from December 25, 2017, to December 25, 2019. Medcan did not make 

any payments for the period before 2018, relying on the two-year limitation 

period set out in the Limitations Act, 2002, S.O. 2002, c. 24, Sched. B. 

[12]   Ms. Curtis was employed by Medcan from October 2011 to May 2016. 

Mr. Galal was employed by Medcan in various positions from June 2008 to May 

2019. Ms. Buhlman was employed by Medcan from December 2009 to 

September 2018. Throughout their employment at Medcan, the three Appellants 

earned a base salary. However, the bulk of their remuneration came from 

variable compensation in the form of commission payments. Mr. Galal and Ms. 

Buhlman both received remedial payments from Medcan. 

[13]  On April 7, 2020, Ms. Curtis and Mr. Galal commenced the proposed class 

action against Medcan. Ms. Buhlman was subsequently added as a proposed 

https://www.canlii.org/en/on/laws/stat/so-2000-c-41/latest/so-2000-c-41.html
https://www.canlii.org/en/on/laws/stat/so-2002-c-24-sch-b/latest/so-2002-c-24-sch-b.html
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representative plaintiff. The Appellants allege that they and the proposed class 

members are owed vacation and public holiday pay dating back to 2003. 

[14]  The Respondents’ Statement of Defence pleads that the Appellants’ claims 

are barred by the Limitations Act and by full and final releases. 

[23] As part of the analysis of preferability in cases alleging failure to abide by the statutory 

requirements under the ESA, Nishikawa, J. observed that “In employment cases such as this one, 

class proceedings would serve the goal of behaviour modification because they would signal to 

employers that they are expected to be informed of and to comply with their statutory obligations 

regarding employee compensation. Individual claims under the ESA and individual actions would 

be much less effective in achieving this goal because the amounts recovered would be relatively 

small. Moreover, individual claims would never result in the employer being held entirely 

accountable for the “full costs of their conduct””: Curtis v. Medcan, 2022 ONSC 5176 (Div. Ct.), 

at para. 53, citing Western Canadian Shopping Centres Inc. v. Dutton, 2001 SCC 46, [2001] 2 

S.C.R. 534, at para. 29. 

[24] The decision of the Divisional Court does not describe these proceedings as being limited 

to a dispute about the employment standards for holiday and vacation pay. Rather, as did Perell, J. 

in his discovery plan ruling, the Divisional Court described the issue as arising from the 

defendants’ mistake in calculating vacation and holiday pay based only on base salary and not on 

the variable or commission income earned by class members in addition to base salary: see Curtis 

v. Medcan (Div. Ct.) at para. 10. 

[25] The Divisional Court described the defence as focussed on statutory limitation periods and 

releases. The Divisional Court did not describe or analyze the issue of whether the claim was 

limited to damages for amounts unpaid to the level of the employment standard at the time of the 

individual trials.   

The 2025 Decision of Glustein, J. on the Refusals Motion 

[26] On May 13, 2025, the parties returned to court to argue refusals issues arising from the 

discovery of Medcan’s representative, Andrew Rinzema. Glustein, J. heard the motion and 

summarized the nature of the litigation in a manner consistent with the pleadings and the 

understanding of other judges. Glustein J. wrote that, “At its core, the claim asserts that the class 

members were employees of Medcan who were entitled under the ESA to statutory vacation and 

public holiday pay on their variable compensation. Medcan acknowledges that such requirement 

existed under the ESA, but submits that not all class members suffered damages”: Curtis v. Medcan 

Health Management Inc., 2025 ONSC 2902 at para. 3. 

[27] In considering “Under Advisement 41” Glustein J. wrote: 

UA 41: This question relates to the plaintiff attempting to claim that those 

class members who received higher vacation or public holiday pay in their 
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contracts can pursue such claims in the class action. Even if such claims could 

be pursued (which I do not decide), they do not address any certified common 

issue in the class action, as there is no issue about underpayment on contracts 

for class members at higher rates than ESA entitlements. The common issue 

raised in the class action is underpayment of minimum ESA standards. 

Question not to be answered, without prejudice to the positions of the parties 

as to whether damages can be claimed for any such class members (if they 

exist) at an individual damages trial. 

Curtis v. Medcan, 2025 ONSC 2902, at para. 5 (UA 41). 

[28] Glustein J. did not decide that the plaintiffs could not pursue claims for vacation or public 

holiday pay based on contracts that provided for pay that exceeded the employment standard. I 

agree with his observation that whether a contract contained a greater benefit, and thus a higher 

amount of compensation than that provided by the employment standard, arises at the individual 

trial level and not at the common issues trial. The common issue trial asks what the terms of the 

contracts are, were those terms breached, and if so how were they breached. These are liability 

questions. 

[29] At the individual issues trials, as Perell, J. recognized, additional discovery will inform for 

each class member the amounts owed, subject to the limitations defences and the release defences 

which may prevail first. This is consistent with Glustein, J.’s ruling on the refusals motion which 

permits the parties on the individual damages trial to assess whether damages can be claimed for 

any such class members (that is, class members who assert a greater benefit than the employment 

standard under the terms of their contract). 

Conclusion 

[30]  I find that the defendants have not established that there an order should be made at this 

common issues trial limiting the class members’ entitlement to the only the employment standards. 

The common issues across the class relate to the defendants’ failure to calculate vacation pay and 

public holiday pay based on the total compensation paid to the class members. That is the core  

breach alleged and the issue as certified. Whether class members have entitlements greater than 

the employment standard under their contracts and as protected by the ESA, is a question for the 

individual issues trials.  

[31] The motion is dismissed. 

 
Leiper, J. 

Date: October 21, 2025 


